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I.	 INTRODUCTION 

On June 23. 2008, the Surface Tran~ponation Board ('Board") of the United 

States Depanment ofTransponotion ("l' S D 0.1'.-) served a decl~ion announcing that 

the Board would hold a public hearing at 9'00 a m on Wednesday. July 16.2008, at its 

headquarters in Washington. DC. tor the purpose ofexamining issues related to the 

common carner obhgatlon of railroads with respect to the transponation ofhazardous 

materials Wntten testimony from interested parties is due on July 10. 2008. 

The California Public Utilities CommIssion ("'Commission") regulates the ~rety 

of railroad operations in its State and Federal capacity. Since the Dunsmuir and ScaclifT, 

Cahfornla, toxic spill. the State of California and the CommIssion have lx.'Cn concemed 

with the transportatIon ofhazardous materials by rail throughout the State. In 1994. the 

Commission issued Southern Paczjic Tral1sporlat,ol1 Co • DeciSion (0.)94-12-001. 57 

CPUC 2d 386 C(mccmang these two hazardous matenals releases In 1997, the 

CommissIOn Is.~ucd Re Mltlgal,olr a/Local Rail Saft~· HClZards W,tllln CalI/orilla, D 97

09-045. 75 CPUC 2d I. In 2003. the ~inth Circuit Coun or Appeals upheld the 

Commi~ion's authority to regulate rDllmad safcty in those areas in which the Federal 

Railroad Admimstrahon had not act...-d Umon Pac R R Co y Cal PUC. 346 F.3d 851 

(~Clr. 2003). However, the State and the CommisslOn'sJunsdlction docs not extend to 

the transportation ofhazardous materials by rail. Union Pac R R Co v Cal PUC. 

supra. 346 F.3d atBS8 n4 

Nevertheless, Cuhtbnna has been the site of repeated hwardoll.Ili matenals spills by 

railroads over the last twenty years. Ine Cajon Pass runaway and toxic spill resulted an 

damage~ of approximately 250 million dollars.l Because ofCalifornlo's locatIon It IS the 

stanmg point lor general freight off-boarded h)' shIps at the Port of Long BeachILos 

Angeles, which recclvcs more freight containers than any other Port in the United Stutes, 

On Fehrual}' I. 1996. the Burlington Northern Santa Fe runaway at the Cajon p~s killed two 
cR:Yfmembers with estimated damages of$250 mllhon 
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and transferred to nulroad cars routed to POints throughoutlhc United States. Included in 

those trains are rail and tank cars Can) ing h8l'..ardou.c; materials such as gases defined us 

"poisonous by inhalation," under 49 C.F R Part 171.8, and deslgnau.'d n,c; ToxIc 

Inhalation Huards ("'TIH") (49 C.....R. 107.60 J (a) (3» 

fl. BACKGROUND 

In its Notice of Febroary 27, 2008. the Board noted that the common carrier 

obligation refers to the statutory duty ofrailnlad, to provide "transportation or s-:rvlce on 

reasonable request. II 49 U.S C. 11101(a) "'A railroad may not refuse to provide service 

mereJ) because to do so would be inconvenient or unprolitablc G S Roofing Prods Co 

v Suifc,,,e Transp Bd. 143 r.3d 387. 391l8lh Cir 1998)" 73 FR. 10509 Howevl.'T, the 

Board also noted that the common carner obhgation is not absolute.Z See 49 U.S.C. 

11101(a). 

In R."Ccnt years.. the Board has secn an increasing number of 
questions arising. both formally and infonnally, regarding the 
extent ofa railroad's common carrier obligatIOn. As a result. 
this hearing seeks to hlghhght the Importance of the common 
carrier obligatiOn, to provide a better understandmg of It. and 
to asstst the Board in its momtonng and compliance work. 

73 F R 10509. 10510. 

"Ibe Board noted that the hearing would mclude the following ISSUes. 

(I) Service limitation resulting from a capacity con!.traincd environment; 

(2) cost and safety issues related to the transportation of hazardous matenals, 

espeCially toxic mhalation hazards; 

(3) canier-imposed requirements tor infiilstructure investments by Shippers, 

(4) the Impact of volume requirements or Incentives. 

l. A railroad common carner may relieve itself of its common carrier obllgatlun by Issumg an 
"embargo ,. An embargo I:. "an emergency measure placed In effcct because of some disability 
on the pan or the camer which makes the latter unable properly to perform Its duty as a common 
carner" G S Roo/inN Prod, Co l' SurjO('(! Trcm.,p 8d. ~upru. at 392 It IS generally a 
temporary measure 
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(5) economlcall)' motivated service reductions and metenng of the demand for 

service, 

(6) the proper u.,;;c or rail embargoes; 

(7) when It becomes necessary ttl obtain abandonment authonzatlon; and 

(8) to whom dOL'S the common camer obligation apply; and 

(9) the role of the Board's Oll'ice of Compliance and Con.4tumer Assistance in 

ensunng that carriers meet their common carrier obligation. 

More particularly. the Board specitied the general issue of hablhty In the 

investigation in thiS docketed proceeding 

lbat hcanng r..uscd many ISSU~ involving the obligation of 
railroads to haul hazardous matenals, including toxic by 
Inhalation hll7.ards (TIH) For many hazardous materiols. 
including TIH. raIl is the satest and most eflicient mode of 
tran.~portation But. according to the railroads. the 
transportation of these materials subjects them to ruinOUS 
liability in the event of an accl~nt To allow a more detailed 
discussion, the 80ard is holding a hearing to explore the 
issues surroundmg the tran~portatJOn ofhazardous materials 
by rill} 

"(be Board is mterested in specific potentlsl poltcy solutIons 
to the hability is.~ue, including solUllons modeled on the 
Price-Anderson Act of 1957. The PrIce-Anderson Act was 
desIgned to ensure that &m.--quate funds would be available to 
satisfY lIablltty claIms ofmembers ufthe public for personal 
mjury and pmperty damage in the event of a catastrophic 
nuclear aCCident. Parties may also comment on the 
appropnate role of the Board tn developing such a policy 
solution. The Board is also interested in the \\ ide range of 
views from all stakeholders. mcluding any diversity of views 
from SImilarly situated companies or groups 

STB June 4. 2008 Notice. 2008 STB tEXIS 314 

'lbe State ofCahfomla and the CommIssion rcsJ)\."CUully submit these comments 

addressing the second issue, "cost and safety issues related to the transportation of 
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hamrdous materials. eSpl.'Cially toxic inhalatIon hazards [emphasis addedl." Sec 73 F R. 

at p 10510 

III.	 DISCUSSION 

As noted by the Board, railroads have a common carrier obligation to tnmsport 

hazardous materials GS R~ling Prods Co v Surface Tral1sp Bd. sllpra "Ibat 

obligation is not absulutc lor the reasons stated by the Board. See 73 F.R. 10510. supra. 

A.	 The Board'. Hazardous Materials Order in Its tnion Pacific Railroad 
and the Southern Pacific Transportation Company Merger Decision, 
I S.T.B. 233 (Aug. 12, 1996) 

In its deciSion concernang the merger of the Umon Pacific Railroad and the 

Southern Pacinc Transponmion Company. the S I'B ordcn.-d certaan environmental 

mitigatmg condJtlons (Finance Docket No. 32760) In paragraph 6S of 1 S T.O 233, 

1996 STB LEXIS 220 (August 12, 1996). the Board ordered 

UPISP shall transport all hazardous matenals in compliance 
with U S Department ofTransportation Hazardous Matenal~ 

RegulatiOns (49 CFR pans 171 to 180). UP/SP shall provide, 
upon n.'qucst. local emergency management organizatiOns 
With copIes ofall applicable Emergency Response Illans and 
partJcJpate in the training of local \."Ill\.'Tgcncy staff for 
coordtnatcd responses to incidents In the case ofa h87.ardou" 
matenal incidcnt UP/SP shall follow uppropnatc emergency 
response procedures contaaned in its Emergency Response 
Plans. 

1 233, 1996 S.T.B. STB LEXIS 220, 763. 

B.	 The Pipeline and Hazardous Materials Administration's Interim Final 
Rule on the Routing or Ha7.ardoul Materials By Rail 

On Apnl 16. 2008. the V S D.O.T. and the L S Department of Ilomeland Security 

("0 H S "") issued an Intenm final Rule ("Rule") concerning the routing of ratlroad trains 

containing certain hazardous malerials (49 C.F R 172 et seq ). While that Rule provJdes 

that railroads shall SCICCllhc safest and most secure mute for the transportatIon ofTIH. 

I/azardoll.v Materlals f:"hancmg Rail TransportatIOn ~'lfrt.v and Security/or Hazardous 

Materials Sh,pme11ls, (Docket No. PHMSA-RSPA-2004-18730 RI1". 2137-AEO.:!), 73 
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F.R 20752 (April 16,2008). However. qualifying that reasonable requirement is 

U S~D.D:r.·s provision that this "safest and most secure route"' must also be 

"commercially practicable.- [d. at P 20760 As the State and the Commission noted m its 

comm~nts to the Pipeline and H8I'.ardous Materials Safety Admmistration ("PHMSA'"). 

submitl~~ May 15. 2008, 

US D.O T·s failure to conSider the ovcmJl cost in damages 
tl..1 locations of high population density, of environmental 
significance and value, as well as ICOniC buildings and 
landmarks, from damage fRlm the release of hazardous 
matenals (even those selected by U S D D.T.) skews the 
economic analysis from the stan. While It may be reasonable 
to e~clude routes over wtnch railroadc; have no authority to 
operate [73 F R 20752 at 207611, It IS neither reasonable nor 
prudent to begin the analySIS b) making costs to railroads and 
shippers the ultimate detcnninant. i.e, excludmg the oVl.'T8I1 
costs and damages to the nation and its population in general. 

California and Commission Comments at p. 9 

U.S.D D.T. further quahfies the safety and secunty evaluation or asses..'irnent to be made 

by the railroad by rejecting any "alternative route Lwhlch] would slgnilicantly increase a 

carrier's operating costs. as well as the cosL'i to its customers ." [d. at 20760 - 20761 

C.	 The Railroads Have a Substantial Liability for Carrying Haaardous 
Materials Including Toxic Inhalation Hazards 

As previously mentioned, Calltornia has had railroad tOXIC spills With damage 

costs as high as 250 mllhon dollars Ibis liability indeed may be huge ifa r.ulroad were 

to release plutonium With a halr-Iit'c of24,000 years.} Further. liabihty ror hazardous 

J '"Then: are IS IsotOpeS of plutOnium Some IsotOpeS of plutonium are fiSSionable the atomiC 
nucleu~ il!l unl!ltabl~ and will split apan. resulting In the release of large omountli of energy Pu
239 and Pu-24 I are the most abundant fissionable l!tOtOPClt of plutonium. Pu-239 has a half-hfe 
of 24.000 years, and Pu-241's half-life IS 144 years Plutonlum-244. which occurs naturally. has 
the longest half-hfc· 80.000.000 ycars •. Funher. ··In general plutOnium IsotOPiC mixtures that 
are cl1mmonly encountered In the nuclear fuel cycle, nuclear wcaponlt programs. or 
thcnnoel«lnc generator applications exhibit much higher radiological toXICity than chemical 
loxIClly:·U S Nuclear Regulatory CommiSSion. Fa'" Sheff' on Pluwnlflm. 
hun /IWW\\ nrc gpvll cadm,,-rmldoc-collcclIomJlaCl-shcctslplutonJum hunl 
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matenals-that could poison primary water sources for states and regIons In the 

country- also could be substantial. In ib comments to PHMSA In its May 15.2008, 

PHMSA-RSPA-2004-18730 RlN 21 37-AE02. California and the CommIssion stated: 

The western United States generally has less average yearly 
raintall than other parts of the country lbe scarcity ofwater 
lead, to a greater dependency on pnmary water sources than 
In other an:as ofthc country. Furthennore. the West IS 

dC~'"I1dcnt to a greater extent on annual snowpack to store and 
deliver fn."Sh water to Its reSidents. 'IbiS In tum re~ults in 
vulnerable points at thc headwaters ofan cssential California 
watcr source where an accidental !'lPII1. or mtcntlonaltcrrorist 
attack. could poh,'Ollall:> contaminate that primary water 
source, cata.'trophlcall~ alTecting. most Californians. 

For instnnce. if the fresh wliter pnlduced from the Sierra 
!\nowmell is contaminated by a spill ofh87.ardous matenals 
before it gets to the Cahlhmia Della or the California Central 
Valley Watcr Project. a m~lority ofCuhtbmlans could be 
severel)' harmed. "'Two-thirds ofCalifomia's populatron 
(more than 20 million people) gets at least part of Its dnnkmg 
water from the Delta" Delta SubSistence In Calilornia, U.S. 
Geological Survey, FS-OOS-OO. ApnI2000, at p 2 The 
Cantara Loop is located at one such vulnerable headwater. It 
lies nonh of Shasta Lake. north of the City of Sacramento. 
and, ofcourse. north ofthe Cahfornia Della. all ofwhIch 
provides fresh water to 20 million CalifornIans 

The cost ofchoosing an alternative h87ardous matcnals roulc 
to the Uman Pacific Railroad's Shasta-Black Butte mainlme 
to the Upper Sacramento RIVL.... or the Feather River mainline 
to the Sacramento River. would be very cost-ctlecllve when 
viewed In hght ofsigmlicant damage to the total water 
resoun:es ofCalrfomia's Upper Sacramento River. Lake 
Oroville. and the Dclta. Significant contamination to the 
California Delta wBter suppl) would thn."3ten the delivery of 
clean water to 40 percent OfCBlifomla households. 

Clearly. the cost ofremedl8t10n ("lf40 perccnt orall ofCaliromia's clean water would 

hkely be disastrous to a railroad, Jfn.-mcdratlOn 'UTe p(l~lb]c at aU 
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D.	 California and the Commission Support the Creation of a Fund To 
Ensure That Railroads May Meet Their Liability For PenoDallnjury, 
Property Danaages, and Environmental Renaediation in the Event of a 
Catastrophic Hazardous Materials, TIH, or Nuclear Accident With 
Financial Conditions 

Because the potential damages ofa catastrophic hu.ardous materials. TIH, or 

nuclear accident could be ~")'()nd the financial means ofeven the largest {J S railroad. 

the State and Commission s~pport the creation of an industry fund tor ~ata'trophic rail 

accidents that cannot be met b~ current financial resources ofa railn)ad corporation. 

Unlike the Price-Anderson Act of 1957~, the fund should be broadened to include 

hazardous matenals rele~ other than nuclear that pose a sigmticant threat to the 

environment and public safety. Further. the fund should differ from the Price-Anderson 

Act of 1957 by requiring that the rail industry remain hable lor its negligence In the 

tran~'POrtatjon of hazardous materials rhe Stale and the CommiSSIOn recommend 1hallhe 

r.ulroad continue to be held hable under the fund for such damagL"S as caus~ by the 

railroad's own negligence. at least to the extent their resources alJow them to mL-cl these 

damage costs while continuing to meet their reasonable obligations and debts. 'Ine timd 

would serve only to prevent a railroad from being forced to liqUidate Its assets tll meet its 

liability for a catastrophiC hazardou.~ materials accident. 

IV.	 CONCLUSION 

The selection of the safest routes for the transportation by rail of h87.ardous 

materials, includmg radioactive materials and TlH, IS absolutely essential for the health 

and safety or this nation. The basic route analysis proposed by U.S.D.O.T.·s PIIMSA 

prOVides a valuable and necessary tool in reducing serious injury and damages from 

certain hazardous matenals release~ (explosives, Class 7 radioactive matenal, CDC 

regulated agents and toxins. and TIH) Unfortunately. the Rule dOt."S not l'l.'Quirc rerouting 

If the alternative route is not "practicable" economlcall) lor the railroad rather than the 

:! 42 USC §§ 22 J0 et ~q. 
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nation and its citi7.ens. 11l~ test of pract1cablht) Bpplic..-s solely to the railroads· 

econt'lmics: there IS no atlempt to balance the costs to the railroads against the potentull 

costs to th~ nation in generdl. Consequently, the Rule tails to protect the nation's 

resources or population adequately as It IS pn..scntly written 

To provide sate rail transponatlOn ofha7.ardous materials, U S D.O.T. (1) must 

ensure that the safest ratln1ad mutes are selected in the transportation ofhazardous 

matenals. ~sp'-'Cially radlooct1ve mat~rials and TIH. (2) must \\eigh the potential 

environmental damages. damages to critical natural n..'"Sourccs. and inJunes 10 densely 

populated areas, in detennlnmg. the safest railroad routes which likely would result In the 

selection ofaill-rnative rail routes that avoid environmentally sensitl\'e areas., natural 

resources sueh as cntlcal headwat~rs. and densely popu)Bh:d urban areas, and (3) should 

attempt to ensure that railroads ml"Ct their liability tor the relea.1ie of hazardous materials. 

espeCially radIoactive materials and TII-I, through the creation of an mdustry fund to pay 

t'hr personal injury and property damages in the event ofa catl.lSlrophlc hazardous 

materials. TIH. or nuclear accident. that the railroad cannot m~t with its own financial 

resources 

Respectfully submitted. 

FRANK R LINDH 
JASON ZELLER 
PATRICK S BERDGE 

By: PATRICK S. BERDGE 

Patnck S Bcrdgc 
Attorneys for the People of the State of 
California and the California Public Utilities 
Commission 

505 Van Ness Awnue, Rm. 4300-0 
San franCISCO, CA 94 t 02 
Phone: (415) 703·1519 
Fax (415) 703-4432 July to, 2008 
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